complaint was not specifically framed in terms of any safety difficulties,
but rather, had to do with Mr. Bjes1 claim that he could only run the
car in low gear because of his claimed difficulties in reaching or
manipulating some of the controls.  These complaints carried over to
Che next day when Mr. Ross and mine superintendent Hofrichter discussed
the matter further.  These compalints blossomed into a full-blown safety
complaint on July 30, when Mr. Hofrichter, Mr. Bjes, safety chairman
Borella, MSHA Inspector Burke, and possibly a few others had a meeting
or get-together to explore the difficulties that Mr. Bjes claims he
was having with the operation of the shuttle car in question.  At that
meeting Mr. Bjes decided to invoke his individual safety rights and
specifically advised mine management that his refusal to continue to
operate the No. 9 shuttle car was based on the fact that he (Bjes)
did not believe he could operate it safely.

In view of the foregoing, I conclude and find that the record in
this case supports a conclusion that Mr. Bjes communicated his belief
about the safety hazard presented in his operation of the shuttle car
to his section foreman and to the acting mine superintendent prior to
his proposed discharge and subsequent suspension.

Whether the Safety Complaint was_Made in Good Faith

Respondent suggests that Mr. Bjes' complaint was motivated by
his desire to avoid operating a low profile machine which he found to
be uncomfortable while awaiting a successful bid on another job,  Further,
respondent suggests that Mr. Bjes1 complaint is a sham, that he ,concp.cted
a story of safety concerns, and that the Injury which he suffered after
his return to duty after serving his 30-day suspension was the result of
his striking his knee on something other than a shuttle car.  Respondent
also points to the fact that Mr. Bjes1 claimed willingness to operate
the No. 10 shuttle car was made for the first time in rebuttal during
the course of the hearing, and only after the subject was brought up by
his witness Borella.

Having viewed Mr. Bjes on the stand during the course of the hearing
in this case, I find him to be a straightforward and credible witness.
I believe that he was sincere when he initially complained about the
cramped shuttle car kitchen and the fact that he had problems reaching
some of the controls.  I am not persuaded by the fact that other shuttle
car operators may have found no difficulties when they operated the
machine.  The issue is whether Mr, Bjes1 difficulties were reasonably
related to any real safety concerns, and whether he was sincere in
articulating those concerns.  Although it may be true that Mr. Bjes1
purported offer to operate the No. 10 shuttle car may have been made
belatedly during the course of the hearing, well after the fact, it
seems clear to me that Mr. Bjes1 decision on July 30, not to operate
the car was influenced to a great degree by some input from MSHA Burke
after his examination of the car in question, as well as by safety commieteemanis   that  the No.   9 and  10
